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Arbitrator Involvement in Settlement: Potentia l Tools

Will d isc uss some tools for a rb itra tor involvement, but bearing  in mind :  

• The Arb itra tor’ s duty to p rotec t enforc eab ility of the Award .

• The Arb itra tor’ s duty of neutra lity/ to dec ide the c ase on the merits.  
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When to Mediate—the Parties’ Choice  

1. The parties may agree to med ia te a t any time

2. The panel c an suggest med ia tion a t any time

3. Suggestions on timing (and  benefits and  d isadvantages):

• During  the organiza tiona l meeting

• After d isc overy c utoff

• After submission of expert reports

• After submission of summary judgment motions but before fina l hearing

• After partia l dec ision of ta rgeted  issues agreed upon by the parties

• Even a fter the hearing  or the Award
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Potentia l Tools: “ Mediation Window”  in the Arbitration

1. ADR provisions may require med ia tion before arb itra tion.

2. Provided  by some arb itra l organiza tions as default (w ith the possib ility 
to op t-out)(e.g ., AAA).

3. May be ra ised  a t initia l organiza tiona l meeting / CMC/ preliminary 
hearing .

4. What a re the c onsequenc es? “ Pause”  or “ stay”  the proc eed ings.
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Potentia l Tools: Asking the Parties; Addressing Spec ific  Situations

1. Simply asking  the parties early in the arb itra tion if they have d isc ussed  
settlement is a  p retty informal, light-touc h, no pressure tec hnique.

2. Might be asked  early in the arb itra tion or a t a  la ter c onferenc e in 
c onnec tion w ith d isc ussing  whether to have a  ” med ia tion w indow.”

3. Alterna tively, asking  when the c ase c a lls for it (e.g ., when a  party 

appears to assent to a  demand  or injunc tive relief by the other party).

4. Arb itra tors c an ask parties questions on the merits tha t show the risks to 
eac h side.   
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Potentia l Tools: Bifurcation; Leaving Time Before Drafting Award
Convert Settlement to Consent Award? Func tus Offic io Status?

1. Commonly used in insuranc e arb itra tion; b ifurc a tion leaves room for 
settlement on damages amount a fter a  liab ility ruling .  

2. Setting  aside time a fter the c lose of the liab ility/ full hearing  for parties to 

d isc uss settlement before the Award  is d ra fted .

3. Conversion of Settlement Agreement into Consent Award . 
(Alb telec om SH.A v. UNIFI Communs., Inc ., 2017 U.S. Dist. LEXIS 82154 (S.D.N.Y. 

May 30, 2017))

4. When does a  settlement render Arb itra tor func tus offic io? 
(Martin Dawes v. Treasure & Son Ltd  [2010] EWHC 3218 (TCC))
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Potentia l Tools: “ Arb/ Med”

1. Written agreement a  must—whether by written agreement or c onsent 
panel order.

2. After the fina l hearing  is c ompleted , then med ia tion is sc heduled . 

3. Med ia tion is sc heduled  a fter the fina l award  is issued  and  sea led  
pend ing  med ia tion session.

4. Advantage: Both parties have seen eac h other’ s c ase and  arguments.  

5. Disadvantage: Expensive.
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Potentia l Tools: “ Med/ Arb”  

1. Written agreement a  must. 

2. Med ia tion a t the outset before arb itra tion p roc eed ing .

3. Here, the med ia tor is genera lly a lso the arb itra tor.

4. Advantage: Has the potentia l to  reduc e c osts w ith settlement before 
arb itra tion.  

5. Disadvantage: Has the potentia l p rob lem of parties b iasing  arb itra tor in 
ex parte c ommunic a tions. 
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Potentia l Tools: Other Party-Agreed Arbitrator Involvement

• Other Case Management Tec hniques, see ICC 2023 Report on 
Fac ilita ting  Settlement in Interna tiona l Arb itra tion

• Prague Rules, Artic le 2.4(e) (non-b ind ing  preliminary views), 

Artic le 9 (assistanc e in amicab le settlement)   

• Wing-arb itra tors work w ith both sides

• Arb itra tor(s) a t a  jo int settlement c onferenc e

• Giving  off-the-rec ord  p reliminary, non-b ind ing views

• Manag ing  enforc ement c onc erns 
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Thank you!

Ela ine Caprio + David  Ic hel + Silvia  Marroquin + Carlos Romero
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