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Effective Advocacy Depends on Being Persuasive

 Judges and juries are
decision makers

* The point of advocacy is
not to be right

* The goal is to persuade
the decision maker to
find in your favor

Persuasion skills can be learned.




The Age-0Old Search for the Keys to Persuasion
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People Have Thought About Persuasion Since Antiquity

Cicero’s Five Elements of Argument:

* Invention
Arrangement
Style

Memory

Delivery




The Search Continues. ..
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Two Key Questions

(1) How do people make
decisions?

(2) How can you shape your

arguments in light of the
decision-making process?




The Decision-Making Framework
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People Make Decisions by Creating a Framework

Jurors "engage in an
explanation-based decision
process: They actively
evaluate conflicting claims
and

that provides a
plausible interpretation of
the evidence.”

Bornstein & Green, Jury Decision Making:
Implications for and from Psychology (2011)




How the Framework Works

People create their
frameworks

Process evidence based
on framework

React to evidence as
they experience it

Use less information
than they think




eople Search for Evidence to Support Their Conclusions

Heuristics and Biases
in Judicial Decisions

Eyal Peer & Eyal Gambiel

famous tale talks about three baschall umpires wh
Awum asked how they rule on a ball. One said, "1 ¢z
ke | see 1" Another said, *1 call ot Iike 1t

last one (and this is attributed to wmpire Bill Klem) said, =
am't nothin’ ull T call 1t.” While the first umpire admitted he
was an tmperfect human observer, the second and third)
umptres claimed they were infallible and judged cases only]
based on thetr objective merits. 5o, what can be said abou
court Judg Are court judges such impartial rulers that they)

an “call 1t ke 1t 1577 Or, as the first umptre humbly confessed |
are they imited human observers confined by the boundartes]
of human cognition?

In this arucle, we bricfly review some of the accumulating|
evidence suggesting that in some cases Judges could be prong
to cognitve fallacies and b that might affect thetr judicial
dectstons. We review several studies on cognitive bases relat
ing to elements of the hearing process :c:J‘rLsIdmlnH evidency
and informatton), ruling, or sentencing, These findings sug
gest that irrelevant factors that shoold not affect judgment
might cause systemic and predictable blases in judges” dect]
ston-making processes in a way that could be explained using|
known cognittve heuristics and biases.

Heuristics are cognittve shortcuts, or roles of thumb, by
which people generate judgments and make dectstons withouy
having to constder all the relevant information, relytng instead)
on a limited set of cues that aid their decision making ! Such)
heunistics anse due to the fact that we have hmited cognitive]
and motivational recourses and that we nesd to them effi-

heurtsti

temic and predictable bia

sub-optimal decistor Tversky and Dantel Kahneman)

If people have a preconception or hypothesis about a given
issue, they tend to favor information that corresponds with
their prior beliefs and disregard evidence pointing to the con-
trary. This confirmation bias makes people search, code, and
interpret information in a manner consistent with their
assumptions, leading them to biased judgments and deci-
s10nS.6

{who later won an ¥ bel Prize for
with the late Tversky)

how easy it is to recall instances of such an event.
for example, of words that start with the letter “r” compared to
words that have "1™ as the third letter. Although the later 15
more frequent in English, people think there are more words
mply because they are easter to recall.
as with other cognitive

11) [hereinafier
5 AND BlASES

114 Court Review - Voluma 49

TIGTng 4 THal. Jedges arc prescried with cvidence, they oy
ask for additional or other evidence, they may judge evidence as
inadmisstbie, or they may decide to give more (or less) welght
to certatn pleces of enc ch tasks in the hearing process
might be affected by several cognitive biases including the con-
firmation bias, the hindsight bias, or the conjunction fallacy.

Comfirmation Bias

If people have a preconception or hypothesis about a given
tssue, they tend to favor information that corresponds with
thetr prior heliefs and disregard evidence pomnting to the con-

Tremsky eds, 1962)

. See id for a recent review of hewristics and biases.




All New Information is Processed Through the Framework

CONFIRMATION
BIAS

EVIDENCE
WE IGNORE

“First we pick an answer and then we look
for facts to support that choice.”

4 )
Bornstein and Greene, Jury Decision Making: <><> @

Implications for and from Psychology (2011) FACTS AND X OUR
4
EVIDENCE .’ BELIEFS

]

T




People Search for Evidence to Support Their Conclusions

Case 3:22-cr-00086-RGJ Document 15-1 Filed 08/23/22 Page 1 of 6 PagelD #: 52

FILED
JAMES JVILT JI, CLERK
LS. DISTRICT COURT
WD OF KENTUCKY

Plea Agreement Addendum — Kellv Goodlett Factual Basis
Drate: Aug 23, 2022

¢ Inlate 2019 and early 2020, Det. Kelly Goodlett worked in the Place-Based Investigations

On one occasion, on January 16, 2020, Det. Jaynes and Det. Goodlett had seen J.G. pick
up a package at Breonna Taylor’s apartment. They did not have any evidence of what was
in the package, but based on what they knew of J. G., they suspected that he was picking
up drugs or drug proceeds. The detectives therefore wanted to get a warrant for Taylor’s
home, in the hopes that they would find drugs, currency, or evidence of drug trafficking
there. The detectives, knowing that they needed actual evidence, rather than just a gut
feeling, to get a warrant, attempted to find evidence supporting this gut belief. They were
unable to find any other evidence that J.G. received packages at Taylor’s apartment or any
evidence that J. G. even went to Taylor’s apartment after January 2020.

¢ On one occasion, on January 16, 2020, Det. Jaynes and Det. Goodlett had seen J.G. pick
up a package at Breonna Taylor’s apartment. They did not have any evidence of what was
in the package. but based on what they knew of J.G., they suspected that he was picking
up drugs or drug proceeds. The detectives therefore wanted to get a warrant for Taylor's
home, in the hopes that they would find drugs. currency. or evidence of drug trafficking
there. The detectives, knowing that they needed actual evidence, rather than just a gut
feeling. to get a warrant, attempted to find evidence supporting this gut belief. They were
unable to find any other evidence that J.G. received packages at Taylor's apartment or any
evidence that J.G. even went to Taylor’s apartment after January 2020,

Specifically, Det. Jaynes advised Det. Goodlett that he asked Sgt. I M. to use his contacts
at the U.S. Postal Inspection Service (USPIS) to investigate whether J.G. was receiving
packages at Taylor’'s apartment. About a week later, Det. Goodlett followed up with Det.
Jaynes to ask if Sgt. J M. had responded. Det. Jaynes told her that Sgt. M. had found that
“there’s nothing there,” or similar words to like effect (meaning there was no evidence of
I.G. getting mail), and that Taylor’s address was “not flagged” by Postal for receiving any
suspicious packages. Det. Jaynes expressed lus disappointment to Det. Goodlett. Det.

B re O n n a I a | O r Goodlett knew from her training and experience that this information cut against their
y assumption that J.G. kept drugs or drug proceeds at Taylor's home  Det. Goodlett knew




Understanding How the Framework Works
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The Judge’s Admonition is Close to Hopeless

M Civ JI 2.06 Jurors to Keep Open Minds

(1) Because the law requires that cases be decided only on the
evidence presented during the trial and only by the deliberating
jurors, you must keep an open mind and not make a decision
about anything in the case until after you have (a) heard all of
the evidence, (b) heard the closing arguments of counsel, (c)
received all of my instructions on the law and the verdict form,
and (d) any alternate jurors have been excused. At that time,
you will be sent to the jury room to decide the case. Sympathy
must not influence your decision. Nor should your decision be
influenced by prejudice or bias regarding disability, gender or
gender identity, race, religion, ethnicity, sexual orientation, age,
national origin, socioeconomic status or any other factor
irrelevant to the rights of the parties.

Each of us may have biases about or certain perceptions or
stereotypes of other people. We may be aware of some of our
biases, though we may not share them with others. We may not
be fully aware of some of our other biases.

Michigan Model Civil Jury Instructions (Updated January 12, 2023)




People React to Information as They Experience It

"The mind isnt just a passive information
processor; it's also emotional. In reality,

. We won't need
to see later information if we already love or
hate the very first piece.”

Harvard
Business
Review

Decision Making And Problem Selving

We Use Less Information to
Make Decisions Than We Think

right phone, find the best tacos, or hire the perfect employee, just hop online and
do as much research as you need before choosing Having so much information at

our fingertips has made us.. more

We live in an age of unprecedented access to information. To buy
the right phone, find the best tacos, or hire the perfect employee,
just hop online and do as much research as you need before




People Believe Information That Aligns With Their Values

"Ordinary members of the
public credit or dismiss scientific
information on disputed issues

Published: 27 May 2012

The polarizing impact of science literacy and numeracy
on perceived climate change risks

Dan M. Kahan & Ellen Peters, Maggie Wittlin, Paul Slovic, Lisa Larrimore Quellette, Donald Braman &

Gregory Mandel

Nature Climate Change 2, 732-735 (2012) | Cite this article

33k Accesses | 1149 Citations | 1474 Altmetric | Metrics

Abstract

Seeming public apathy over climate change is often attributed to a deficit in comprehension.
The public knows too little science, it is claimed, to understand the evidence or avoid being
misled!, Widespread limits on technical reasoning aggravate the problem by forcing citizens
to use unreliable cognitive heuristics to assess riskZ. We conducted a study to test this
account and found no support for it. Members of the public with the highest degrees of
science literacy and technical reasoning capacity were not the most concerned about climate
change. Rather, they were the ones among whom cultural polarization was greatest. This
result suggests that public divisions over climate change stem not from the public’s
incomprehension of science but from a distinctive conflict of interest: between the personal
interest individuals have in forming beliefs in line with those held by others with whom they
share close ties and the collective one they all share in making use of the best available science

to promote common welfare.




People Use Much Less Information than They Think

MBA students told to write exactly the
number of essays they believed a professional
hiring manager would review.

Students who wrote too many or too few
essays lost the job.

On average, the students wrote

On average, the hiring managers reviewed
only




The Ford Motor Co. Investment Example

"Boy, do they know how
to make a car!”

- Chief Investment Officer

Kahneman, Thinking, Fast and Slow (2011)




The Harder the Question, The More People Rely on
Peripheral Information

When jurors don’t understand a
situation,

such as an
expert witness’s credentials, a
counsel’s pay, a witness’s amiability,
etc.

Solerna, Bottoms, Peter-Hagene (2017); Levett
& Kovera (2009); Cooper & Neuhaus (2000)




Decision Making is Emotional
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People Process Information Based on Emotion

aps

PSYCHOLOGICAL SCIENCE

Jury Decision Making: Implications

For and From Psychology

Coar gt Direction in Prpchabogiaa
Saace
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"University of Mebraga—Lincoln and University of O

Abstract

Jury trials play a centrally important role in the|
perceive, interpret, and remember evidence,
fundamental cognitive and social psychological
to reasoning, memory, judgment and decision
logical research can inform wrial procedures,
decision making has implictions for psychold

Keywords
juries, decision making. public policr

The jury is a unique institution: [t rquire:
legal training to hear evidence, nf

: fucts, and apply legal rules to ma

which all (or sometimes just most) jurors
only a small and diminishing proportion of
ultimately resolved by jury trial, thousandd
decided by juries each year, and predictio
verdicts influence decisions to settle civil Ly
and accept plea bargains in criminal case:
assume a role of central importance in the |
Juries also interest pswchologists wl
individuals perceive, interpret, and remen|
the ways they reach oonscisus with otbe

real-world laboratory for examining th

decision-making outcomes. In addition, jurors’ emotions and
moods can affect their judgments in various ways: by influen-
cing the type of information processing in which they engage,
by inclining them to construe evidence in a direction consistent
with their moods, and by providing informational cues about
the appropriate verdict (Feigenson, 2010).

related to reasoning, memory, judgment and decision making,
attribution, s i sion, and group behavior,
Conversely, psychological research can inform trial proce-
dures. Thus, jury d jon making has implications for psy-
chological research and vice versa.

Arguably, no other mstitution so thoroughly entrusts
citizens to govern themselves. Many cowntries (including
Australia, Canada, England, Wales, Ireland, New Zealand,
Korea, Scotland, Spain, Japan, Russia, and the United States)
use juries in criminal cases, and some do so in civil cases also.
In the United States lected persons meet minimal require-
ments concerning citizenship, age, literacy, and residency, they
take their turn as jurors. Ironically, though, the democratization
of jury service has also led to controvensy about jurors”™ ability
b deliver justics: faicdy sud predictatly. Among the concans

Research on jurors and juries affords the opportunity to con-
duct hasic and applied research simultaneously, and juries are a
natural labomtory for examining individual decision making as
well as group dynamics. Research can focus on decisi
el {eg., attribution, hypothesis testing), as well a
aouteames (eg., verdicts). In addition, the findings can be used
to inform real-world policies and procedures, such as improv-
ing jury instructions or deciding whether to allow jurors to ask
questions of witnesses (Greene & Bornstein, 2000),

Corresponding Author:
Bran H Bomsein Dept of Paychology, 238 Burnett Hal
Mebraska-Lincokn, Lincokn, NE 68588-0308

E-mait: bbomsein2 @unLedu

. University of




Understand Your Impact on Your Audience

I’'ve learned that people will forget
what you said, people will forget
what you did, but

M_aya Angelou

American Poet




Changing Minds is Hard
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Changing Someone’s Mind is Very Difficult

Winning Arguments: Interaction Dynamics and Persuasion
Strategies in Good-faith Online Discussions

Chenhao Tan

ABSTRACT

Changing someone’s opinion is arguably one of the most
== important challenges of social interaction.

ChangeMyView, an active commun)
form where users present their own by .
others 1o contest them, and acknowledge when the crsuing discus-
sions change their original views. In this work, we study these
i nd the mechanisms behind persuasion.

We find that persuasive a s are characterized by interest-
ing patterns of interac:

which efforts succeed) should be easy to extract |

One forum satisfying these desiderata is the active Reddit sub-
community w (henceforth CMV).? In contrast
to general platforms suc witter and Facebook, CMV requires

similar counterarguments to th

=== Beyond the characteristics of the arguments themselves,

=== sych as intensity, valence and framing, and social aspects,

1. INTRODUCTION

Changing a person’s opinion is a

=== such as social proof and authority, there is also the

able at & massive scale [19]. This
persuasion in practice, withour eli

——==- relationship between the opinion holder and her belief,
such as her certainty in it and its importance to her.

raises new methodological challengd
It is well-recognized that multip]
sion. Beyond (i) the characteristics

s (IW
authore's site if the Material i< wed in e - N - N .

WIWW 206, Apral 11-15, 2016, Moniréal, Québer, Canada. essary for the reader (o be familiar with tontines, but a
ACM 978-1-4503-4 143- 1/ 16/4M. bri pool of money is maintained where the annual
hintgr iy dod oeg/10.1 145/287 2427 288308 1. payouts are divided evenly among all participants still living.




Changing Someone’s Mind is Very Difficult

Azhar Puerini
f’)

I still think my favourite thing that's ever
happened to me on the internet is the time a guy

said "people change their minds when you show
them facts” and | said "actually studies show
that's not true" and linked TWO sources and he
sald "yeah well | still think it works"




Changing Someone’s Mind Is Very Difficult
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How Does Change Happen? Wisdom In An Old Joke

How many psychiatrists

does it take to change a
light bulb?

None: the lightbulb has to want to change.




Changing Someone’s Mind is Very Difficult

First, you realize that one’s perception is one’s reality.

Whatever somebody perceives becomes their reality,

whether it's real or not, it is their reality. It's what they
believe. And they only know what they know. So,

because it's real to them and they’re going to defend it
nail and tooth, whether or not their argument makes
any sense or not, it's real to them. So you're better off
not attacking their reality if you want to see them
change.

Daryl Davis




Recommendations for Effective Advocacy
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People Understand Stories
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Present Your Case as a Narrative

Stories constitute the single
most powerful weaponin a
leader’s arsenal.

Dr. Howard Gardner

Sometimes reality is too
complex. Stories give it form.

Jean Luc Godard




People Understand Stories

- \N€ all use stories to make sense of the world. It is how we best
learn and categorize information. A story creates a “schema” or

narrative of what we believe happened, and then through other

cognitive biases, we tend to filter the evidence and arguments

“ through this schema. Jurors come to trial wanting to know what

“ happened. A good story answers this question in the way that is

* most beneficial to your client but also fits the evidence most

. succinctly. . . . An engaging story draws people in and makes

them care about what happens.

The psychology
of jurors’ decision-makin

See also Devine et al., Jury Decision Making 45 Years of Empirical Research on
Deliberating Groups (2001)

Cogyright € 2018 by Mie authar.
i, COMRAC tha PUDIENST: wewew. plaintifmagazine_com




Help The Jurors Build Their Framework

Do not let the jurors
make the narrative

framework on their
own

At the beginning of the
case, lay out an
appealing story for
your audience

Ladies and gentlemen, this case is about . ..




Hit Your Best Points Early and Often—
Over and Over and Over Again
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Focus on the Most Important Evidence

* Not every piece of evidence will fit
together perfectly. That's okay!

* Focus on the evidence that matters




Focus on the Most Important Evidence

"When looking to impress,

, rather than worrying
and working on every little piece.”

Harvard
Business
Review

Decision Making And Problem Solving

We Use Less Information to
Make Decisions Than We Think

by Ed O'Brian

March 07, 2018

Dt %3 Genty mages

Summary. Wa liva in an ags of unpracadantad sccass to information. To buy tha
right phana, find the best tacos, or hira tha parfect employes, just hopanlina and
do ag much rasearch as you nead bafora choosing. Having so much information at

aur fingartips hazmada us.. more

We live in an age of unprecedented access to information. To buy
the right phone, find the best tacos, or hire the perfect emplovee,

just hop online and do as much research as yvou need before




Repetition, Repetition, Repetition

There is no harm in repeating
a good thing.




Repetition, Repetition, Repetition

Hassan and Barbar Cogn. Reseqech (2021 6:38
hitps/idolong 0.1 188/5471335-021-00301-5

ORIGINAL ARTICLE

The effects of repetition frequency
on the illusory truth effect

sarzh 1 Barber”

CUr DegC

¥ truth effiect Is a robust p
ess this Bmitation, we ¢

tion. These findings add
ks, and the prop
Keywords: lllusory truth, Repetits

Cognitive Research: Principles
and Implications

Open Access
'“ ol

exposed to this information repeatedly. Consistent with

~== this 1dea, research has shown that repeated information 1s

perceived as more truthful than new information. This

Significance statement
Repetition can affect beliefs about truth. People tend
to parceive claims as truer if they have been exposed to
them before. This is known as the llusory truth effect,
and it helps explain why advertisements and propaganda
work, and also why people believe fake news to be true.
gh 2 large number of studies have shown that the
¥ truth effect ¢ 5, tthe research has used
e than three repetitions. However, in the real d,
claims are often encounterad st moch higher repetition
rates. The goal of the current research was to examine
how 3 larger number of repeated exposures affects our

. o do so, we conducted pwa
each experiment, we a

stements such as “The gestation perivd of a giraffe
iz 425 days”. In Experiment 1, the triviz statements were

@ Springer Open

finding 1s known as the illusory truth effect (for a review,
=1 see Brashier and Marsh 2020) and was first reported by
= Hasher et al. (1977). In this experiment, participants were

Toge

simp - —rm

The illusory truth effect

Mot everything that we believe is true. For example,
acconding to 3 recent sarvey of teachers in Great Brit-
ain and The Metherlands, 48 percent and 46 percent,
raspectively, Blsely believed that people only use ten par-
cent of their brains (Dekker ot al. 2012; see also van Dijk
and Lan




Repetition, Repetition, Repetition

that one day this nation will rise up and live out the true meaning of its
creed: "We hold these truths to be self-evident, that all men are created equal.”

that one day on the red hills of Georgia, the sons of former slaves and
the sons of former slave owners will be able to sit down together at the table of
brotherhood.

that one day even the state of Mississippi, a state sweltering with the
heat of injustice, sweltering with the heat of oppression, will be transformed into an
oasis of freedom and justice.

that my four little children will one day live in a nation where they will
not be judged by the color of their skin but by the content of their character.

today!

that one day, down in Alabama, with its vicious racists, with its
governor having his lips dripping with the words of "interposition" and "nullification" --
one day right there in Alabama little black boys and black girls will be able to join hands
with little white boys and white girls as sisters and brothers.

today!

that one day every valley shall be exalted, and every hill and mountain
shall be made low, the rough places will be made plain, and the crooked places will be
made straight; "and the glory of the Lord shall be revealed, and all flesh shall see it
together."




Use Sententia
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A Historical Example of Sententia

"We are now well into our fifth year since
a policy was initiated with the avowed
object and confident purpose of putting
an end to slavery agitation. However,
under the operation of that policy, that
agitation has not only not ceased but
has constantly augmented. In my
opinion, it will not cease until a crisis
shall have been reached and passed.”




A Historical Example of Sententia

"We are now well into our fifth year since
a policy was initiated with the avowed
object and confident purpose of putting
an end to slavery agitation. However,
under the operation of that policy, that
agitation has not only not ceased but
has constantly augmented. In my
opinion, it will not cease until a crisis
shall have been reached and passed.

/4




Sententia in the Courtroom




Beware of Paltering
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The Bill Clinton Interview




The Bill Clinton Interview

Lehrer: “"No improper relationship.” Define
what you mean by that.

Clinton: Well, I think you know what that
means. It means that

, an improper sexual relationship, or
any other kind of improper relationship.

Lehrer: with
this young woman?

Clinton:
that is accurate.




People Don't Like Being Misled

Paltering: The active use of truthful
statements to create a false impression

ity ara Fuscinl Faychai
a3, 456471 =

Artful Paltering: The Risks and Rewards of Using Truthful Statements to
Mislead Others

Todd Rogers, Richard Zeckhauser, Francesca Gino,
and Michael I. Norton
Harvard University

Maurice E. Schweitzer
University of Pennsylvanis

Paltering is the active use of truthfill statements to convey a misleading impression. Across 2 pilot stadies
and & experiments, we identify paltering as a distinct form of deception. Paltering differs from lying by
omission (the passive omiszion of relevant information) and Iying by commission (the active use of faka
statements). Owr findings reveal that paltering is common in negotiations and that many nepotiators
prefer to palter than to He by commission Paltering, however, may promote conflict fiasled by
salf serving interpretations: palterers focus on the veracity of their statements T told the truth™), whersas
targets focus on the misleading impression palters comvey (T was misled”). We also find that targets
perceive palters to be especially umethical when palters are used m response to direct questions as
opposed to when they are unprompesd. Taken together. we show that paltering is a comman, bt risky,

intion tactic. Compared with negotiators who tell the tnath, negotiators whe palter are likely to claim
additional value, bt mcrease the lkelihood of impasse and barm to their reputations.

Eqywords: deception. lymg, negotiation, paltering. mzk

Suppiement! marerdais: hetpo/dx dod org'10.103 7/pspi0000081 aupp

Jim Letwer: "No improper reiatonthip ~ — define whar you meam &y
that.

President Bill Clinton: “Well, I think you know what it mems.
mes that there s not g seal relmionship, @ mproper seomal
relationship, or any other kind qf impraper relatonthip.
Jim Lefwer: “Youw had mo semal relationship with this young
waman” "
President Bill Ciinton: “There & nor @ seoual relatonship—har it
acourae.”

— NewsHour™ With Jim Lahrar, JTamary 21, 1008

Referring to his relationship with Momica Lewinsky, U.S. Pres-
ident Bill Clinton claimed “there iz not & sexmal relationship.” The
Starr Commission later discovesed that there “had been” a sexmal
relationship, but that it had ended months before Clinton’s imter-
view with Jim Lehrer. During the interview, Clinton made a claim
thar was technically e by using the present tense word “is,” but
his statement was intended to mislead: Jim Lebrer and mamy
viewers inferred from Clinton's response that he had not had a
seamal relationship with Monica Lewinsky. We categorize Clin-

ton's claim as pafrering: the active use of truthful statements to
create a false impression. We distinguish paltering from both lying
by omission and lying by commission, decument the prevalence of
paltering, identify important consequences of paltering, and ex-
plore why people prefer paltering to lying by commission.
Deception pervades humsan commumication snd inferpersomsl
relationships (Bok, 1978): DePaulo et al (1996) found that pecple
tell, om average, one or two lies per day. Though many lies are
harmless, some are significant and c ial Ome domain in
which deception can substantally change outcomes is negotistions
(Bazerman Curhsn Moore, & Valley, 2000; Boles, Croson, &
Murnighan 2000; Gaspar & Schweitzer, 201 3; Eoning, Van Dijk,
Van Beest, & Steinel, 2010; Lewicki, 1983; Qlekalns & Smith,
2009; Schweitzer & Croson, 1999; Shell, 1991; Tenbnumsel, 1998).
Megotistions are characterized by information dependence, and
negotiators can often exploit their counterpart by wsing deception
(Lewicki & Robinson, 1008; O'Connor & Camevale, 1007).
Prior deception research has distinguished lying by commizzion,
the active use of false statements (&g, claming the fulty rans-
mission on one's car works great), from lying by omission, the
passive act of misleading by failing to disclose relevant informs-
tion (e g, failing to mention sy information about a faulty mans-
mission). We make a novel contribution to the deception literatare

This article was published Online First December 12, 2016.

Todd Rogers and Richard Zeckhauser, Harvard Eermedy School. Har-
vard University, Francesca Gino and Michael I. Noron, Harvard Business
School, Havvard University; Maurice E. Schweitzer, Wharton School of
Busines:, University of Pemmsylvania.

Correspondence conceming this article should be addressed to Todd
Rogers, Harvard Kennady School, Harvard University, 70 JFE Strest.
Camibridge, MA 02138, E-mail- Todd_Rogershks harvard edu

by identifyying a third, and common, form of deception: paltering (2
temm initially highlighted in thic comtext by Schauer and Feck-
hauser [2009]). Rather than misstating facts (Tying by commission)
or failing to provide information (lying by omission), paltering
inwolves actively making truthful statements to create 3 mistaken
impression. Though the wnderlying motivation to deceive a mrget
may be the same, paltering is distinct from both lying by commis-
sion and lying by omission Unlike lying by omission, paltering
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Capitalize on the Power of Visual Argument

People Have Thought About Persuasion Since Antiguity

Cicero's Five Elements of Argument:

Invention
Arrangement
Style
Memory

Delivery

People create their
frameworks

* Process evidence based
on framework

React to evidence as
they experience it

Use less information
than they think

Thn-' Search Continues . I

HI]W THE SCIENCE

TOWIN oyl EFFEIITWE
meuusﬁ__ lugeaon

RND
INFLUENCE
PEOPLE

o DALE CARNEGIE

JAMES GLADWELL

If peaple have a preconception or hypothesiz sbout a given
izzue, they tend to favor information that corresponds with
their prior belizf: and dizrezard evidence pointing to the con-
trary. Thiz confinmation biss makes paople search, code, and
interpret information i 3 manner consistent with their
azzumptions, leading them to bizsed judement: and deci-
ions.

The Judge’s Admonition is Close to Hopeless

M i [ 2.06 fusurs to Bes:

i |

(1) How do people make
decisions?

(2) How can you shape your
arguments in light of the
decision-making process?

All New Information is Processed Through the Framework

CONFIRMATION

irst we pick an answer and then we look
for facts ta suppart that chaice.”

People React to Information as They Experience It

"The mind isn't just a passive information
processor; it's also emotional. In reality,

- We won't need
to see later information if we already love or
hate the very first piece ™

“Ordinary members of the

P M e

public credit or dismiss scientific
information on disputed issues

People Use Much Less Information Than They Think

= People thought they would need to taste

to decide if they like it é
to
/ eb’ \

= People actually needed only
decide if they liked the juice




Capitalize on the Power of Visual Argument

10% 20%
of what we read of what we hear of what we see and do

SRORC

https://blog.hubspot.com/marketing/power-of-visual-communication-infographic




Capitalize on the Power of Visual Argument

Plaintiffs used visuals
Defendants did not Plaintiffs did not

Park, J. & Feigenson, N. (2012). Effects of a Visual Technology on Mock Juror Decision Making. Applied Cognitive Psychology, 235-246.
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Capitalize on the Primacy Effect

The is the tendency
to remember the first pieces of

information we receive better than
information presented later on.




Capitalize on the Primacy Effect

The is the tendency
to remember the first pieces of

information we receive better than
information presented later on.

DELTA ECHO FOXTROT

° GOLF HOTEL INDIA °
JULIET KILO LIMA MIKE

NOVEMBER OSCAR PAPA
- QUEBEC ROMEO SIERRA TANGO

- UNIFORM VICTOR WHISKEY
LEX-RAY YANKEE ZULAUj




.. . And Remember Recency Bias

Average SHOULD |
Returns CONTINUE
Past 5 Yr INVESTING?

R ?

Average
Return Past
12 Months




Capitalize on the Anchoring Effect

The is the human
tendency to be overinfluenced by
the first number we hear (the
anchor) and to reach an inaccurate
judgment by starting at the anchor
and insufficiently adjusting
downward or upward.




Capitalize on the Availability Bias

The availability heuristic

. All the information

G

The information you use
/ to make a decision
. e recent

e frequent
e extreme
e vivid

e negative

The is the
human tendency to
overweigh evidence that is
easy to remember.

We base our decisions on
information that is
available in our mind.




Make Arguments All Jurors Can Understand

* In a jury, half the people do
70% of the talking.

* If one of those people can't
understand your arguments,
you are at a disadvantage.

Am. College of Trial Lawyers, Improving Jury Deliberations
through Jury Instructions Based on Cognitive Science (2019)




People Commit More Strongly to Decisions They Make

"Don't tell the jurors what to do or what
to think. Persuasion is much more
effective when you lay out the pieces
and lead them to conclude them on their
own.

Chopra., The Psychology of Jurors’ Decision-Making (2018)
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Theories of Judging: Formalism

The judge’s job is to determine the law “not according to his
own private judgment but according to the known laws and
customs of the land.” - Blackstone

Thejudgeisa™ M - Bix

" , as established by precedent or statutory
authority, :
Once ascertained, the rule is the scrupulously applied to the
case after the judge has examined and determined the

relevant facts.” - Capurso

Brian Bix, Jurisprudence: Theory and Context; Thomas Capurso, How Judges
Judge: Theories on Judicial Decision Making




Theories of Judging: Realism

Judges follow an intuitive process to reach conclusions for
which they only later rationalize by deliberative reasoning. The
judge “decides by feeling, and not by judgement; by *hunching'’
and notany ratiocination.” The only later use deliberative

faculties “not only to justify that intuition to himself, but to
make it pass muster.”

Joseph C. Hutcheson, The Judgement Intuitive: the Function of the ‘Hunch’in
Judicial Decision; see also Jerome Frank, Law and the Modern Mind




So Which is It? Judges are People Too

\\

, and intuitive
judgments are often wrong.”

Guthrie, Rachlinksi, Wistrich (2007)

"At the constitutional level where we
work,

. The rational part of us
supplies the reasons for supporting our
predilections.”

U.S. Supreme Court Chief Justice
Charles Evans Hughes (1939)




Modern Research: the Intuitive Override Model

Cornell University Law School
Scholarship@Cornell Law: A Digital Repository

Cornell Law Faculty Publications Faculty Scholarship

11-2007

Blinking on the Bench: How Judges Decide Cases

Chris Guthrie
Vanderbilt University Law School, Chris.guthrie@vanderbilt.edu

Jeffrey J. Rachlinski
Cornell Law School, jjr7 @cornell.edu

Andrew J. Wistrich
US. District Court, Central District of California

Follow this and additional works at: http://scholarship.law.cornell.edu/facpub

b Part of the Judges Commons, Legal History, Theory and Process Commons, and the Psychology

and Psychiatry Commons
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Guthrie, Chris; Rachlinski, Jeffrey J.; and Wistrich, Andrew J., “Blinking on the Bench: How Judges Decide Cases" (2007). Cornell Law
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* “Judges generally make intuitive decisions but
sometimes override their intuition with
deliberation.”

* Empirical studies show judges are susceptible to:
* Primacy bias
* Recency bias
* Anchoring
Inappropriate inferences
Implicit bias
Justification by hindsight

* The significance of opinion writing is unclear.



Advice to the Advocate: What Does Move Judges?

Candid judges consistently cite
three factors as being persuasive:

(1) Be prepared

(2) Be confident

(3) Maintain your credibility
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