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The Art of Persuasion
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Effective Advocacy Depends on Being Persuasive

• Judges and juries are 
decision makers

• The point of advocacy is 
not to be right 

• The goal is to persuade 
the decision maker to 
find in your favor

Persuasion skills can be learned.
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The Age-Old Search for the Keys to Persuasion
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People Have Thought About Persuasion Since Antiquity

Cicero’s Five Elements of Argument:

• Invention

• Arrangement

• Style

• Memory

• Delivery
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The Search Continues . . . 
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Two Key Questions

(1) How do people make 
decisions?

(2) How can you shape your 
arguments in light of the 
decision-making process?
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The Decision-Making Framework
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People Make Decisions by Creating a Framework

Jurors “engage in an 
explanation-based decision 
process: They actively 
evaluate conflicting claims 
and construct a narrative 
framework that provides a 
plausible interpretation of 
the evidence.”

Bornstein & Green, Jury Decision Making: 
Implications for and from Psychology (2011)
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How the Framework Works

People create their 
frameworks quickly:
  
• Process evidence based 

on framework

• React to evidence as 
they experience it

• Use less information 
than they think
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People Search for Evidence to Support Their Conclusions

If people have a preconception or hypothesis about a given

issue, they tend to favor information that corresponds with

their prior beliefs and disregard evidence pointing to the con-

trary.  This confirmation bias makes people search, code, and 

interpret information in a manner consistent with their 

assumptions, leading them to biased judgments and deci-

sions.6
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All New Information is Processed Through the Framework

“First we pick an answer and then we look 
for facts to support that choice.” 

Bornstein and Greene, Jury Decision Making: 
Implications for and from Psychology (2011)
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People Search for Evidence to Support Their Conclusions

Breonna Taylor

• On one occasion, on January 16, 2020, Det. Jaynes and Det. Goodlett had seen J.G. pick 

up a package at Breonna Taylor’s apartment.  They did not have any evidence of what was 

in the package, but based on what they knew of J. G., they suspected that he was picking 

up drugs or drug proceeds.  The detectives therefore wanted to get a warrant for Taylor’s 

home, in the hopes that they would find drugs, currency, or evidence of drug trafficking 

there.  The detectives, knowing that they needed actual evidence, rather than just a gut 

feeling, to get a warrant, attempted to find evidence supporting this gut belief.  They were 

unable to find any other evidence that J.G. received packages at Taylor’s apartment or any 

evidence that J. G. even went to Taylor’s apartment after January 2020.
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Understanding How the Framework Works
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The Judge’s Admonition is Close to Hopeless

Michigan Model Civil Jury Instructions (Updated January 12, 2023)

M Civ JI 2.06 Jurors to Keep Open Minds

(1) Because the law requires that cases be decided only on the 
evidence presented during the trial and only by the deliberating 
jurors, you must keep an open mind and not make a decision 
about anything in the case until after you have (a) heard all of 
the evidence, (b) heard the closing arguments of counsel, (c) 
received all of my instructions on the law and the verdict form, 
and (d) any alternate jurors have been excused. At that time, 
you will be sent to the jury room to decide the case. Sympathy 
must not influence your decision. Nor should your decision be 
influenced by prejudice or bias regarding disability, gender or 
gender identity, race, religion, ethnicity, sexual orientation, age, 
national origin, socioeconomic status or any other factor 
irrelevant to the rights of the parties.

Each of us may have biases about or certain perceptions or 
stereotypes of other people. We may be aware of some of our 
biases, though we may not share them with others. We may not 
be fully aware of some of our other biases.
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People React to Information as They Experience It

“The mind isn’t just a passive information 
processor; it’s also emotional.  In reality, 
once people begin to experience that 
evidence in real time, they will inevitably 
react to it as they go along.  We won’t need 
to see later information if we already love or 
hate the very first piece.”
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People Believe Information That Aligns With Their Values

“Ordinary members of the 
public credit or dismiss scientific 
information on disputed issues 
based on whether the 
information strengthens or 
weakens their ties to others 
who share their values.”
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People Use Much Less Information than They Think

• MBA students told to write exactly the 
number of essays they believed a professional 
hiring manager would review.  

• Students who wrote too many or too few 
essays lost the job.  

• On average, the students wrote 4 essays.

• On average, the hiring managers reviewed 
only 2 essays per applicant. 
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The Ford Motor Co. Investment Example

“Boy, do they know how 
to make a car!”

- Chief Investment Officer

Kahneman, Thinking, Fast and Slow (2011)
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The Harder the Question, The More People Rely on 
Peripheral Information

When jurors don’t understand a 
situation, they focus on aspects 
they can understand such as an 
expert witness’s credentials, a 
counsel’s pay, a witness’s amiability, 
etc.

Solerna, Bottoms, Peter-Hagene (2017); Levett 
& Kovera (2009); Cooper & Neuhaus (2000)



20

Decision Making is Emotional
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People Process Information Based on Emotion

decision-making outcomes.  In addition, jurors’ emotions and 

moods can affect their judgments in various ways: by influen-

cing the type of information processing in which they engage, 

by inclining them to construe evidence in a direction consistent 

with their moods, and by providing informational cues about 

the appropriate verdict (Feigenson, 2010).
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Understand Your Impact on Your Audience

I’ve learned that people will forget 
what you said, people will forget 
what you did, but people will never 
forget how you made them feel.

Maya Angelou
American Poet
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Changing Minds is Hard
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Changing Someone’s Mind is Very Difficult

Changing someone’s opinion is arguably one of the most 
important challenges of social interaction.
Changing someone’s opinion is arguably one of the most 
important challenges of social interaction.

Beyond the characteristics of the arguments themselves, 
such as intensity, valence and framing, and social aspects, 
such as social proof and authority, there is also the 
relationship between the opinion holder and her belief, 
such as her certainty in it and its importance to her.
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Changing Someone’s Mind is Very Difficult
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Changing Someone’s Mind Is Very Difficult



27

How Does Change Happen?  Wisdom In An Old Joke

How many psychiatrists 
does it take to change a 
light bulb?

None: the lightbulb has to want to change.
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Changing Someone’s Mind is Very Difficult

I didn't convert anybody. They saw the light and 
converted themselves.

First, you realize that one’s perception is one’s reality. 
Whatever somebody perceives becomes their reality, 
whether it’s real or not, it is their reality. It’s what they 
believe. And they only know what they know. So, if you 
try to attack somebody’s reality, you’re going to fail 
because it’s real to them and they’re going to defend it 
nail and tooth, whether or not their argument makes 
any sense or not, it’s real to them. So you’re better off 
not attacking their reality if you want to see them 
change.

Daryl Davis
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Recommendations for Effective Advocacy
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A Classic Video
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People Understand Stories
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Present Your Case as a Narrative

Stories constitute the single 
most powerful weapon in a 
leader’s arsenal.

   Dr. Howard Gardner

Sometimes reality is too 
complex.  Stories give it form.

   Jean Luc Godard
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People Understand Stories

We all use stories to make sense of the world.  It is how we best 
learn and categorize information.  A story creates a “schema” or 
narrative of what we believe happened, and then through other 
cognitive biases, we tend to filter the evidence and arguments 
through this schema.  Jurors come to trial wanting to know what 
happened.  A good story answers this question in the way that is 
most beneficial to your client but also fits the evidence most 
succinctly. . . . An engaging story draws people in and makes 
them care about what happens.

We all use stories to make sense of the world.  It is how we best 
learn and categorize information.  A story creates a “schema” or 
narrative of what we believe happened, and then through other 
cognitive biases, we tend to filter the evidence and arguments 
through this schema.  Jurors come to trial wanting to know what 
happened.  A good story answers this question in the way that is 
most beneficial to your client but also fits the evidence most 
succinctly. . . . An engaging story draws people in and makes 
them care about what happens.

See also Devine et al., Jury Decision Making 45 Years of Empirical Research on 
Deliberating Groups (2001)
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Help The Jurors Build Their Framework

• Do not let the jurors 
make the narrative 
framework on their 
own

• At the beginning of the 
case, lay out an 
appealing story for 
your audience

Ladies and gentlemen, this case is about . . .
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Hit Your Best Points Early and Often– 

Over and Over and Over Again
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Focus on the Most Important Evidence

• Not every piece of evidence will fit 
together perfectly.  That’s okay!

• Focus on the evidence that matters
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Focus on the Most Important Evidence

“When looking to impress, dedicate most 
of your time and energy into fine-tuning 
some information, rather than worrying 
and working on every little piece.”
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Repetition, Repetition, Repetition

There is no harm in repeating 
a good thing.
    Plato
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Repetition, Repetition, Repetition

exposed to this information repeatedly.  Consistent with 

this idea, research has shown that repeated information is 

perceived as more truthful than new information.  This 

finding is known as the illusory truth effect (for a review, 

see Brashier and Marsh 2020) and was first reported by 

Hasher et al. (1977).  In this experiment, participants were 
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Repetition, Repetition, Repetition

I have a dream that one day this nation will rise up and live out the true meaning of its 
creed: "We hold these truths to be self-evident, that all men are created equal."

     I have a dream that one day on the red hills of Georgia, the sons of former slaves and 
the sons of former slave owners will be able to sit down together at the table of 
brotherhood.

     I have a dream that one day even the state of Mississippi, a state sweltering with the 
heat of injustice, sweltering with the heat of oppression, will be transformed into an 
oasis of freedom and justice.

     I have a dream that my four little children will one day live in a nation where they will 
not be judged by the color of their skin but by the content of their character.

     I have a dream today!

     I have a dream that one day, down in Alabama, with its vicious racists, with its 
governor having his lips dripping with the words of "interposition" and "nullification" -- 
one day right there in Alabama little black boys and black girls will be able to join hands 
with little white boys and white girls as sisters and brothers.

     I have a dream today!

     I have a dream that one day every valley shall be exalted, and every hill and mountain 
shall be made low, the rough places will be made plain, and the crooked places will be 
made straight; "and the glory of the Lord shall be revealed, and all flesh shall see it 
together."
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Use Sententia
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A Historical Example of Sententia

“We are now well into our fifth year since 
a policy was initiated with the avowed 
object and confident purpose of putting 
an end to slavery agitation.  However, 
under the operation of that policy, that 
agitation has not only not ceased but 
has constantly augmented.  In my 
opinion, it will not cease until a crisis 
shall have been reached and passed."
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A Historical Example of Sententia

“We are now well into our fifth year since 
a policy was initiated with the avowed 
object and confident purpose of putting 
an end to slavery agitation.  However, 
under the operation of that policy, that 
agitation has not only not ceased but 
has constantly augmented.  In my 
opinion, it will not cease until a crisis 
shall have been reached and passed.
A house divided against itself cannot 
stand.”
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Sententia in the Courtroom
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Beware of Paltering
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The Bill Clinton Interview
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The Bill Clinton Interview

Lehrer:  “No improper relationship.”  Define 
what you mean by that.

Clinton:  Well, I think you know what that 
means.  It means that there is not a sexual 
relationship, an improper sexual relationship, or 
any other kind of improper relationship.

Lehrer:  You had no sexual relationship with 
this young woman?

Clinton:  There is not a sexual relationship – 
that is accurate.
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People Don’t Like Being Misled

Paltering:  The active use of truthful 
statements to create a false impression
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Visual Argument
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Capitalize on the Power of Visual Argument
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Capitalize on the Power of Visual Argument

80%
of what we see and do

20%
of what we hear

10%
of what we read

https://blog.hubspot.com/marketing/power-of-visual-communication-infographic
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Capitalize on the Power of Visual Argument

Park, J. & Feigenson, N. (2012). Effects of a Visual Technology on Mock Juror Decision Making. Applied Cognitive Psychology, 235-246.

52%
DEFENSE
VERDICT

Plaintiffs used visuals
Defendants did not

74% 
DEFENSE 
VERDICT

Defendants used visuals
Plaintiffs did not
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Additional Key Concepts
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Capitalize on the Primacy Effect

The Primacy Effect is the tendency 
to remember the first pieces of 
information we receive better than 
information presented later on. 
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. . . And Remember Recency Bias
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Capitalize on the Anchoring Effect

The Anchoring Effect is the human 
tendency to be overinfluenced by 
the first number we hear (the 
anchor) and to reach an inaccurate 
judgment by starting at the anchor 
and insufficiently adjusting 
downward or upward.
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Capitalize on the Availability Bias

The Availability Bias is the 
human tendency to 
overweigh evidence that is 
easy to remember.

We base our decisions on 
information that is 
available in our mind.
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Make Arguments All Jurors Can Understand

• In a jury, half the people do 
70% of the talking.  

• If one of those people can’t 
understand your arguments, 
you are at a disadvantage.

Am. College of Trial Lawyers, Improving Jury Deliberations 
through Jury Instructions Based on Cognitive Science (2019)
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People Commit More Strongly to Decisions They Make 

“Don’t tell the jurors what to do or what 
to think. Persuasion is much more 
effective when you lay out the pieces 
and lead them to conclude them on their 
own. When jurors come up with 
themes and analogies and decisions 
about the behavior of the parties, it is 
much more powerful then when you 
tell it to them.”

Chopra., The Psychology of Jurors’ Decision-Making (2018)
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What About Judges? 
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Theories of Judging:  Formalism

• The judge’s job is to determine the law “not according to his 
own private judgment but according to the known laws and 
customs of the land.”  - Blackstone

• The judge is a “highly skilled mechanic.”  - Bix

• “The rule of law, as established by precedent or statutory 
authority, is the equation which guides the judge’s decision.  
Once ascertained, the rule is the scrupulously applied to the 
case after the judge has examined and determined the 
relevant facts.”  - Capurso

Brian Bix, Jurisprudence:  Theory and Context; Thomas Capurso, How Judges 
Judge:  Theories on Judicial Decision Making 
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Theories of Judging:  Realism

Judges follow an intuitive process to reach conclusions for 
which they only later rationalize by deliberative reasoning.  The 
judge “decides by feeling, and not by judgement; by ‘hunching’ 
and not any ratiocination.”  The only later use deliberative 
faculties “not only to justify that intuition to himself, but to 
make it pass muster.”

Joseph C. Hutcheson, The Judgement Intuitive:  the Function of the ‘Hunch’ in 
Judicial Decision; see also Jerome Frank, Law and the Modern Mind
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So Which is It? Judges are People Too

“Judges are predominantly intuitive 
decision makers, and intuitive 
judgments are often wrong.”

Guthrie, Rachlinksi, Wistrich (2007)

“At the constitutional level where we 
work, ninety percent of any decision is 
emotional. The rational part of us 
supplies the reasons for supporting our 
predilections.”

U.S. Supreme Court Chief Justice 
Charles Evans Hughes (1939)
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Modern Research:  the Intuitive Override Model

• “Judges generally make intuitive decisions but 
sometimes override their intuition with 
deliberation.”

• Empirical studies show judges are susceptible to:
• Primacy bias
• Recency bias
• Anchoring
• Inappropriate inferences
• Implicit bias
• Justification by hindsight

• The significance of opinion writing is unclear.
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Advice to the Advocate:  What Does Move Judges?

Candid judges consistently cite 
three factors as being persuasive:

(1) Be prepared

(2) Be confident

(3) Maintain your credibility
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